









SLB 36/2009

APPOINTMENT OF SENIOR STAFF TO THE NEW COUNCILS
Agenda Item: 
5 (e)

Summary:
To seek the Minister’s views on the introduction of Regulations to ensure a consistent approach to the employment of senior staff in the new councils.
Action:

For consideration and discussion. 

Background 

1.    The Northern Ireland Local Government Association’s (NILGA’s) People and Employer’s Panel has recently received legal advice on high level emerging issues on PSC Guiding Principles 2 and 4, which relate to vacancy control and employment of staff, specifically in relation to the employment of senior staff for the new councils.

2.    The advice was considered by the People and Employers Panel at its meeting on 12 June and it was agreed that it should be released to PDP C for further consideration and discussion at its next Panel meeting, which was held on 22 June 2009. A copy of the advice is attached at Annex A.

Detail
3.    At that meeting PDP C members strongly agreed the need for consistency in approach across the local government sector when employing the senior staff team for the new 11 councils.  In England and Wales during local government reorganisation, for example, this was addressed by way of statutory regulation, where by, as the legal advice states Regulation 4 of the Local Government (Structural and Boundary Changes) (Staffing) Regulations 2008 provided that recruitment of “heads of service” should be by way of open competition. 

4.    PDP C is, therefore, seeking the views of the Minister as to whether he has given any consideration to the enactment of similar regulations in the context of the reform of local government in Northern Ireland.
Policy Development Panel C
June 2009
NORTHERN IRELAND LOCAL GOVERNMENT ASSOCIATION: 
SENIOR STAFF ISSUES AND THE RPA 
OPINION 

1. I am asked to advise on a series of questions relating to senior staffing in local government in Northern Ireland in the event of the implementation of the Review of Public Administration in Northern Ireland. 

2. The first issue I am invited to address is that of employer’s responsibilities in terms of safeguarding employment in circumstances where redundancies are likely, including, specifically: 

a. The factors around what is or is not considered as being “suitable alternative work”; 

b. Any limitations on an employer on positions that must be considered for being offered as “suitable alternative work” (e.g. in terms of positions of a more senior level attracting significantly higher salaries). 

3. The concern, I assume, which prompts this questions is how senior staff arrangements can be reorganized in the event of a major local government restructuring. This issue was, of course, addressed by way of statutory reform in England and Wales. Regulation 4 of the Local Government (Structural and Boundary Changes) (Staffing) Regulations 2008 provides that recruitment of “heads of service” should be by way of open competition. 

4. At present I am not aware that such Regulations are to be enacted in Northern Ireland prior to the implementation of the RPA. In the absence of any such statutory strategy local authorities will have to ensure that the conduct staff reorganization in accordance with settled common law and statutory principles relating to redundancy. 

5. The concept of “suitable alternative work” must be examined in the appropriate legal context. An employee who is dismissed by way of redundancy may forfeit his right to a redundancy payment in the event that he unreasonably refuses an offer of suitable alternative employment with the same employer or an associated employer. The scheme of the Employment Rights (Northern Ireland) Order 1996 provides an incentive for employers to offer renewed or alternative employment as an alternative to a redundancy payment. [See Article 176(3)]. The effect of the legislation is that, before he dismisses an employee as redundant, an employer should consider whether any suitable alternative employment can be found. If it can be found then it should be formally offered to the employee before the present contract comes to an end. If the employee accepts this offer then there is no dismissal. If he unreasonably refuses a suitable alternative position then he loses his right to a redundancy payment. 

6. This is a technical area and it is worth reflecting upon the fact that there is an ongoing obligation on the employer to consider possible alternative positions even if one is not immediately obvious. That obligation persists up until four weeks after any dismissal on grounds of redundancy. If a post is identified and accepted by the employee within four weeks of the dismissal then the dismissal is deemed never to have taken place. 

7. One of the obvious talking points in this scenario is the question of suitability where an employee is offered employment but on different terms. There are typically two issues in play. First, whether the offer of employment was “suitable” and secondly, whether the employee acted “reasonably” in refusing it. Taking “suitability” first the question is whether on an objective assessment the job offered matched the employee. Was the offer of employment a reasonable offer to make in all the circumstances? The second question of “reasonableness” arises where the employee agrees that the post in question was suitable but rejects it for other collateral reasons. This issue is addressed, not by reference to what a reasonable employee would do in response to that offer, but rather through a subjective analysis of what would be reasonable for that particular employee. One of the leading cases on the subject puts the point this way: 

“The employee’s behaviour and conduct must be judged, looking at it from her point of view, on the basis of the facts as they appeared, or ought reasonably to have appeared, to her at the time the decision had to be made.” Everest’s Executors v Cox [1980] ICR 415 


8. There is no statutory obligation upon an employer to offer an employee alternative employment on better terms and conditions than those which he previously enjoyed. I infer from the question posed to me in these instructions that local authorities are concerned that they are compelled by law, in a redundancy situation, to offer higher grade posts to officers who will otherwise be dismissed. One turns again to the purpose of the statutory scheme in the Employment Rights (Northern Ireland) Order 1996. The provisions which deal with renewal and re-engagement in a redundancy situation are designed to “encourage” employers to offer (and employees to accept) alternative or renewed employment rather than a redundancy payment. The statute does not compel employers to offer higher grade and higher paid posts to staff where there is no other suitable alternative work available. 


9. The second issue I am invited to address is to detail the equality considerations that an employer should take into account when arriving at decisions relating to the filling of these posts in these circumstances. 

10. In Northern Ireland there are now a suite of anti-discrimination statutes to which any employer should have regard in making significant employment decisions. These are: 

i. Equal Pay Act (Northern Ireland) 1970 

ii. Sex Discrimination (Northern Ireland) Order 1976 

iii. Disability Discrimination Act 1995 

iv. Race Relations (Northern Ireland) Order 1997 

v. Fair Employment and Treatment (Northern Ireland) Order 1998 

vi. Employment Equality (Sexual Orientation) Regulations 2003 

vii. Employment Equality (Age) (Northern Ireland) Regulations 2006 

11. It would be outwith the scope of this opinion to engage in the anticipatory exercise of identifying all possible equality problems that might arise as a result of the application of these various statutes to employment decisions. It is possible, however, to draw attention to the real risk of directly or indirectly discriminatory action occurring when organisations engage in large scale restructuring. Instances of direct discrimination in public authority recruitment and selection are rare and ought to be readily identifiable in terms of risk management. Instances of indirectly discriminatory action are more common and, because there is no legal requirement for intention, are more difficult to protect against. A criterion for selection which appears, on its face, to be neutral in terms of gender, race or age may on closer analysis be found to offend against one of the statutory prohibitions contained in the statutes outlined above. 

12. The exercise of selecting staff for redundancy (or renewal or reengagement) will typically involve the application of criteria in order to identify pools of employees for selection. Indirect discrimination is classically described as a practice where: 

a provision, criterion or practice is applied or would apply equally to men and women [in the gender context] but; which puts or would put women at a particular disadvantage when compared with men; which puts a woman at that disadvantage; 

and which the employer cannot show to be a proportionate means of achieving a legitimate aim. 

I return to the issue of specific equality concerns in relation to senior staff post-RPA below. 


13. The third issue I am asked to consider is the weight which can be afforded to business consideration by a local authority in reaching decisions about redeployment of staff post RPA. One would expect that the overarching consideration for any employer, whether in the public or private sector, would be the good governance and management of the organisation they control. Provided an employer acts lawfully and does not offend one of the anti-discrimination norms referred to above, that employer is entitled to give paramount consideration to business considerations. There is a risk, particularly in public sector organisations that a defensive approach driven by an overstated concern about the risk of legal challenge can lead to decision paralysis. 

14. However, the Employment Rights (Northern Ireland) Order 1996 expressly empowers an employer to have regard to business need in examining strategies in a potential redundancy situation. Article 174 of the 1996 Order provides: 

“an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to— 

(a) the fact that his employer has ceased or intends to cease— 

(i) to carry on the business for the purposes of which the employee was employed by him, or 

(ii) to carry on that business in the place where the employee was so employed, or 

(b) the fact that the requirements of that business— 

(i) for employees to carry out work of a particular kind, or 

(ii) for employees to carry out work of a particular kind in the place where the employee was employed by the employer, 

have ceased or diminished or are expected to cease or diminish.” 
15. The business need of the organization and the fact that the requirement for particular work to be carried out in a particular case has altered in some way is an entirely relevant consideration for an employer in examining whether or not a genuine redundancy situation exists. 

16. The fourth issue I am asked to consider is whether a single approach can be adopted as a viable means of filling all eleven new chief executive positions. There are real attractions from the perspective of consistency in adopting a uniform process to the selection of chief executives for the new councils. I refer once again to the Local Government Staffing Regulations 2008 which adopted a uniform approach of recruiting “Head of Service” posts solely by way of open competition. Adopting anything other than a consistent approach invites the risk of challenge under one of the discrimination statutes. If all posts are filled in the same way this should significantly reduce the scope for the argument that some posts have been filled in a manner which results in less favourable treatment on one or other of the protected grounds in the discrimination statutes. There is no particular common law or statutory impediment that would prevent local authorities from agreeing a common approach to senior executive recruitment. 

17. The fifth issue requires an examination of the Public Service Commission’s Fourth Guiding Principle. It is worth reflecting on the status of the Public Service Commission’s guidance documents. These are not statutory instruments. They do not displace the principles enshrined in existing employment law statutes. They do not modify the anti-discrimination norms that I have outlined above. The guidance issued by the Public Service Commission is, in law, simply guidance. An employing local authority ought to have due regard to such guidance. However, having had due regard to such guidance an employing local authority can depart from it without having acted unlawfully. The only caveat being that a local authority which departs from reasonable guidance without being able to articulate a rationale for so doing runs the risk of acting irrationally in public law terms. I consider that such a risk is very remote because decisions relating to the appointment, retention and reengagement of staff are quintessentially private law matters which do not attract the public law supervision of the High Court under the Wednesbury principles. 

18. The weight to be attributed to the Public Service Commission’s guidance will necessarily be determined by the status of that guidance. The specific paragraphs which I am invited to consider sets out a model approach to be adopted on staff vacancies. The “Guiding Principle” states: 

“After the establishment of a new organisation created as a result of the RPA, the Public Service Commission recommends that, where an organisation is considering taking action which may increase the risk of redundancy for staff, it should seek to fill vacancies and new or substantially new posts in the following order of consideration: 

(i) By the use of a mechanism or competition internal to the new organization with the objective of dealing in the first instance with staff who have been identified as being at a clearly defined risk of compulsory redundancy; 

(ii) By targeting “at risk” staff in that sector as a whole; 

(iii) By targeting “at risk” staff across all the sectors in the RPA affected group; 

(iv) By way of open competition” 

19. It is worth observing that this “Guiding Principle” has no particular statutory basis in structure or form. There are concepts within this “Principle” which already exist in employment law. Thus, paragraph (i) is little more than a reflection of the requirements of Article 176 of the Employment Rights (Northern Ireland) Order 1996 which requires employers to give consideration to offering suitable alternative employment to those who might otherwise face a redundancy situation. On that analysis, it is difficult to see what paragraph (i) adds to the existing statutory framework. Paragraphs (ii) and (iii) have no obvious statutory analogue. There is nothing in the Employment Rights legislation which requires an employer to target “at risk” staff in other unrelated organisations in recruitment. Indeed, this is precisely the type of strategy which contains an elevated risk of introducing indirectly discriminatory practices into recruitment exercises. Where, for example, there is an historical imbalance in an “at-risk” group of staff in terms of religion, gender, or race a practice which seeks to target or advantage that group may result in an indirectly discriminatory act. Both sub-paragraphs (ii) and (iii) of this Guiding Principle are vulnerable to this critique. 

20. Insofar as the PSC principle suggests that employers facing a quasi-redundancy situation should first look to internal resources before considering open competition it is largely uncontentious. This is broadly the approach which the employment rights legislation has, in a slightly cumbersome way, sought to encourage. The introduction of the material in sub-paragraphs (ii) and (iii) does not find any parallel in existing employment rights legislation. The PSC clearly favour the use of these sub-paragraphs in advance of any open competition. However, the PSC does no more than recommend that staff “at risk” because of RPA be given priority. There is no legal impediment to a local authority, having had regard to that recommendation, then to choose not to follow it. It is notable that the Staffing Regulations in England and Wales require Chief Executive positions to be recruited by means of open competition [See Regulation 4]. The stated rationale for that approach is that, as well as securing the best person for the job, open competition will also assist in affording greater legitimacy to the person leading the council. 

21. I note in passing that the PSC document is replete with references to section 75 of the Northern Ireland Act 1998. The PSC document repeatedly states that “The Commission’s role is to safeguard the interests of staff and to ensure their smooth transition to new organisations….taking into account statutory obligations, including those arising from Section 75 of the Northern Ireland Act 1998.” Section 75 is, of course, not an anti-discrimination rule. It imposes a target duty upon certain designated public authorities “to have due regard to the need to promote equality of opportunity”. That due regard obligation has been held by the English Court of Appeal to be not unduly onerous. A public authority could, arguably, discharge the duty by coming to the reflective view that the promotion of equality of opportunity across the nine section 75 categories would be best served by means of open competition. Section 75 is an open-textured provision which does not directly constrain an employer’s scope for decision-making in relation to individual recruitment and retention decisions. 

22. The sixth issue I have been asked to examine is the provision in section 41(1) of the Local Government Act (Northern Ireland) 1972 which requires that ”Every council shall appoint a clerk of the council and shall appoint such other officers as the council thinks necessary for the efficient discharge of the functions of the council.” I am invited to reflect on whether a local authority would be acting unlawfully in making the post of clerk of the council redundant. 

23. One turns first to the structure and language of the 1972 Act. Section 41 is drafted in mandatory terms. It provides that a clerk of the council “shall” be appointed. The Act was amended in 1994 to include a new section 41(3) which provides that “a person” shall not be appointed to the post of clerk of the council where they do not possess the requisite qualifications as determined by the Department. That qualification relates, however, to the post-holder and not to the existence of the post which remains a mandatory statutory requirement. Until there is further amendment of section 41 the appointment of “clerk of the council” remains a statutory imperative. On that analysis it would be a legal impossibility to declare the post of clerk of the council redundant. A council which sought to take such a course would be acting ultra vires the 1972 Act. One can test that proposition by reflecting on other analogous statutory offices. The office of Chief Constable of the Police Service is a creation of s.19 the Police (Northern Ireland) Act 1998. As long as the relevant statutory provision requiring a Chief Constable exists any attempt to deem the post of Chief Constable redundant would be a legal nullity. 
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24. It is not clear to me why the existence of section 41 would pose any real practical difficulty for local authorities. The Chief Executive of a local authority can hold a number of technical positions alongside that of Chief Executive (i.e. Accounting Officer for the purposes of Government Accounting). There would seem to be no particular reason why the senior post-holder post-RPA could not also be deemed to hold the position of “clerk of the council”. 

25. The seventh issue I have been asked to examine is the Local Government Staffing Regulations which have been introduced to deal with administrative transition in England and Wales. I have already referred to these provisions in my observations on redundancy above. I am asked whether the Minister of the Environment in Northern Ireland currently has the powers to make similar regulations in respect of appointments to senior positions in Northern Ireland. 

26. The Staffing Regulations in England and Wales were enacted pursuant to powers contained in sections 14 and 240(10) of the Local Government and Public Involvement in Health Act 2007. That statute does not, needless to say, apply in Northern Ireland. However, there is a general power to make Regulations (and Orders) in section 143 of the Local Government Act (Northern Ireland) 1972. That statute is an appropriate enabling statute (and there are others) which would afford the Department the power to make analogous regulations to those set out in the Staffing Regulations in England and Wales. 

Conclusion 
27. The advices contained in this opinion are responsive to a series of queries which were posed. Some of these queries were very general in nature while others were acutely specific. It is entirely possible that I have misconstrued the import of some of those questions as I have not consulted directly with those who have sought this advice. It might be appropriate therefore if this is considered as a piece of preliminary legal advice which I will be content to clarify or supplement as required. 

IN CONFIDENCE








