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What is the problem under consideration? Why is government intervention necessary?

The problem is that some business activities do not take full account of the risks of causing serious
environmental damage in making operational decisions and that environmental damage could be
reduced if they did. In 2006, approximately 309 incidents that had an impact on land or water were
subject to enforcement action across Northern Ireland. There are also a number of cases of damage
to sites protected for biodiversity each year.

YWhat are the policy objectives and the intended effects?

The Regulations transpose the EU Directive on Environmental Liability (ELD). The objectives of this
policy are to create incentives to minimise the number and severity of cases of environmental
damage. It does this by making the polluter pay rather than society where serious cases of damage
arise. The Department is also concerned to secure these changes in a way that brings about minimum
burdens on business.

What policy options hive been considered? Please justify any preferred option.

The first consultation set out the implementation options, including a preference for 'minimum
transposition’ and opti:ns which extend liability, the main ones were to cover all ASSIs (option iii in this
consultation), remove tefences (option iv) and extend strict liability to all activities (option v).
Following further consideration DOENI proposes pursuing minimum transposition with the addition of
extending liability to ASSls. Options iv and v have marginally higher NPVs but are associated with
higher burdens on business.

YWhen will the policy be reviewed to establish the actual costs and benefits and the achievement of the
desired effects? ELD requires a report to the EU in 2013. The Department proposes to review the
impacts and effectiveness of the Regulations covering the issues identified in Article 18.3 of ELD.
Although this is nearly four years away, the Department considers that an interim evaluation would not
be meaningful because of the low number of cases anticipated. By 2013 there may be more data to
work with and thus a more accurate picture of how the policy has worked in practice. ‘
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Summary: Analysis & Evidence

Policy Option: 1 Description: EXxisting regulations stay in place but Environmental
Do nothing Liability Directive is not transposed

ANNUAL COSTS Description and scale of key monetised costs by ‘main
o i N v affected groups’
Ne-Ooft (Transition) s Department would face fines from the European Commission for

£ 667,800 infringing EU law. Daily fines of £60k to £100k have been known.
0 Society will continue to bear the costs when damage occurs.
gl Average Annual Cost
8 (excluding one-off)
el £ 730,400 Total Cost (Pv) | £5.2m

Other key non-monetised costs by ‘main affected groups’

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’ None

One-off Yrs

£
n
E Average Annual Benefit
[T (excluding one-off)
zZ
B £ Total Benefit (Pv) | £

Other key non-monetised benefits by ‘main affected groups’

Key Assumptions/Sensitivities/Risks Assumptions: Infringement fines last a year; benefits of
remediation is proxy for social costs of damage.
Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year 2005 Years 10 £ £-5.2m
What is the geographic coverage of the policy/option? N/A
On what date will the policy be implemented? N/A
Which organisation(s) will enforce the policy? N/A
What is the total annual cost of enforcement for these organisations? £ N/A
Does enforcement comply with Hampton principles? N/A
Will implementation go beyond minimum EU requirements? N/A
What is the value of the proposed offsetting measure per year? £ N/A
What is the value of changes in greenhouse gas emissions? £ N/A
Will the proposal have a significant impact on competition? N/A
Annual cost (E-£) per organisation Micro Small Medium Large
(excluding one-off) N/A N/A N/A N/A
Are any of these organisations exempt? N/A N/A N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ N/A Decrease of £ N/A Net Impact  £N/A

Key: Annual costs and benefits: (Net) Present



Summary: Analysis & Evidence

Policy Option: 2 Minimum implementation Description: Implement Directive limiting
liability as far as possible and retaining all
defences

ANNUAL COSTS Description and scale of key monetised costs by ‘main
affected groups’
One-off (Transition) Yrs . . . -
Businesses causing damage or choosing to take anticipatory
£ 136,900 measures: agriculture (53%), waste (12%), water (10%),
manufacturing (9%). Costs of enforcement.
4l Average Annual Cost 9 (9%)
8 (excluding one-off)
Sl £ 859,300 Total Cost (Pv) | £5.1m
Other key non-monetised costs by ‘main affected groups’
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
o i v affected groups’
ne-o s Additional remediation of rivers, habitats and species and land
0 £ contamination with benefits to society (80% of estimate). Reduced
. damage and risks to the environment (20%).
E Average Annual Benefit g (20%)
[T (excluding one-off)
zZ
=l £ 656,719 Total Benefit (Pv) | £4.3m

Other key non-monetised benefits by ‘main affected groups’ The assessment has not estimated
the net benefit that is likely to arise from anticipatory measures taken by operators

Key Assumptions/Sensitivities/Risks Assumptions: Past can inform estimate of future damage (some
adjustments made); value of benefits of existing environmental improvements inform estimates of
future improvements. Sensitivities: Numbers of severe cases and marine cases. Risks: Challenge to
determine when regulations apply, litigation, assessment costs may be high
Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year 2005 Years 10 £ 0.56m - 3.6m £0.99m
What is the geographic coverage of the policy/option? Northern Ireland
On what date will the policy be implemented? June 2009
Which organisation(s) will enforce the policy? NIEA
What is the total annual cost of enforcement for these organisations? £ 173,300
Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? No
What is the value of the proposed offsetting measure per year? £ Offset DOENI-wide
What is the value of changes in greenhouse gas emissions? £ None
Will the proposal have a significant impact on competition? No
Annual cost (E-£) per organisation Micro Small Medium Large
(excluding one-off) 25% 25% 25% 25%
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ 27,627 pa Decrease of £ Net Impact £ 259,196

Key: Annual costs and benefits: (Net) Present



Summary: Analysis & Evidence

Policy Option: 3 Description: Minimum except for an extension
Min +ASSIs of liability to ASSIs. This is the Department’s
position and the basis of the regulations.

ANNUAL COSTS Description and scale of key monetised costs by ‘main
affected groups’
One-off (Transition) Yrs . . . .
Businesses causing damage or choosing to take anticipatory
£ 136,900 measures: agriculture (58%), waste (12%), water (9%),
manufacturing (8%). Costs of enforcement.
4l Average Annual Cost 9 (8%)
8 (excluding one-off)
=8 £ 954,800 Total Cost (PV) | £5.7m
Other key non-monetised costs by ‘main affected groups’
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
o i v affected groups’
ne-o s Additional remediation of rivers, habitats and species and land
0 £ contamination with benefits to society (80% of estimate). Reduced
. damage and risks to the environment (20%).
E Average Annual Benefit g (20%)
[T (excluding one-off)
Z
mtl £ 766,300 Total Benefit (Pv) | £ 5m

Other key non-monetised benefits by ‘main affected groups’

The assessment has not estimated the net benefit that is likely to arise from anticipatory
measures taken by operators.

Key Assumptions/Sensitivities/Risks Assumptions: Past can inform estimate of future damage (some
adjustments made); value of benefits of existing environmental improvements inform estimates of
future improvements. Sensitivities: Numbers of severe cases and marine cases. Risks: Challenge to
determine when regulations apply, litigation, assessment costs may be high.
Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year 2005 Years 10 £0.6m -4m £1.28m
What is the geographic coverage of the policy/option? Northern Ireland
On what date will the policy be implemented? June 2009
Which organisation(s) will enforce the policy? NIEA
What is the total annual cost of enforcement for these organisations? £ 231,000
Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? Yes
What is the value of the proposed offsetting measure per year? £ Offset DOENI-wide
What is the value of changes in greenhouse gas emissions? £ None
Will the proposal have a significant impact on competition? No
Annual cost (E-£) per organisation Micro Small Medium Large
(excluding one-off) 25% 25% 25% 25%
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ 25,900 pa Decrease of £ Net Impact £ 241,830

Key: Annual costs and benefits: (Net) Present



Summary: Analysis & Evidence

Policy Option: 4 Description: As for draft regulations but

ANNUAL COSTS Description and scale of key monetised costs by ‘main
affected groups’
One-off (Transition) Yrs . . . -
Businesses causing damage or choosing to take anticipatory
£ 136,900 measures: agriculture (58%), waste (11%), water (11%),
manufacturing (8%). Costs of enforcement.
4l Average Annual Cost 9 (8%)
8 (excluding one-off)
S £ 954,800 Total Cost (Pv) | £5.9m
Other key non-monetised costs by ‘main affected groups’
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
o i v affected groups’
ne-o s Additional remediation of rivers, habitats and species and land
0 £ contamination with benefits to society (80% of estimate). Reduced
. damage and risks to the environment (20%).
E Average Annual Benefit g (20%)
[T (excluding one-off)
p
mtl £ 766,300 Total Benefit (Pv) | £5.2m

Other key non-monetised benefits by ‘main affected groups’

The assessment has not estimated the net benefit that is likely to arise from anticipatory
measures taken by operators

Key Assumptions/Sensitivities/Risks Assumptions: Past can inform estimate of future damage (some
adjustments made); value of benefits of existing environmental improvements inform estimates of
future improvements. Sensitivities: Numbers of severe cases and marine cases. Risks: Challenge to
determine when regulations apply, litigation, assessment costs may be high
Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year 2005 Years 10 £0.64m - 4.1m £1.35m
What is the geographic coverage of the policy/option? Northern Ireland
On what date will the policy be implemented? June 2009
Which organisation(s) will enforce the policy? NIEA/
What is the total annual cost of enforcement for these organisations? £ 231,000
Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? Yes
What is the value of the proposed offsetting measure per year? £ Offset DOENI-wide
What is the value of changes in greenhouse gas emissions? £ None
Will the proposal have a significant impact on competition? No
Annual cost (E-£) per organisation Micro Small Medium Large
(excluding one-off) 25% 25% 25% 25%
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ 25,900 pa Decrease of £ Net Impact £ 241,830

Key: Annual costs and benefits: (Net) Present



Summary: Analysis & Evidence

Policy Option: 5 Description: As for policy option 4 but
4+ strict liability for all extending to all activities where there is an
operator

ANNUAL COSTS Description and scale of key monetised costs by ‘main
affected groups’
One-off (Transition) Yrs . . .
Businesses causing damage or choose to take anticipatory
£ 113,600 measures: agriculture (61%), manufacturing (8%) waste (11%),
water (13%). Costs of enforcement.
4l Average Annual Cost (13%)
8 (excluding one-off)
S8 £ 1,011,000 Total Cost (Pv) | £ 6m
Other key non-monetised costs by ‘main affected groups’
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
o i v affected groups’
ne-o s Additional remediation of rivers, habitats and species and land
0 £ contamination with benefits to society (80% of estimate). Reduced
. damage and risks to the environment (20%).
E Average Annual Benefit g (20%)
[T (excluding one-off)
zZ
w9l £ 802,400 Total Benefit (Pv) | £ 5.4m

Other key non-monetised benefits by ‘main affected groups’

The assessment has not estimated the net benefit that is likely to arise from anticipatory
measures taken by operators

Key Assumptions/Sensitivities/Risks Assumptions: Past can inform estimate of future damage (some
adjustments made); value of benefits of existing environmental improvements inform estimates of
future improvements. Sensitivities: Numbers of severe cases and marine cases. Risks: Challenge to
determine when regulations apply, litigation, assessment costs may be high.

Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year 2005 Years 10 £0.64m - 4.1m £ 1.46m

What is the geographic coverage of the policy/option? Northern Ireland

On what date will the policy be implemented? June 2009

Which organisation(s) will enforce the policy? NIEA

What is the total annual cost of enforcement for these organisations? £ 231,000

Does enforcement comply with Hampton principles? Yes

Will implementation go beyond minimum EU requirements? Yes

What is the value of the proposed offsetting measure per year? £ Offset DOENI-wide
What is the value of changes in greenhouse gas emissions? £ None

Will the proposal have a significant impact on competition? No

Annual cost (E-£) per organisation Micro Small Medium Large
(excluding one-off) 25% 25% 25% 25%
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ 24,200 pa Decrease of £ Net Impact £ 224,660

Key: Annual costs and benefits: (Net) Present



Evidence Base (for summary sheets)

[Use this space (with a recommended maximum of 30 pages) to set out the evidence, analysis and
detailed narrative from which you have generated your policy options or proposal. Ensure that the
information is organised in such a way as to explain clearly the summary information on the preceding
pages of this form.]

1 This is the Impact Assessment of the draft regulations implementing Directive 2004/35 on
environmental liability in Northern Ireland. There will be separate Regulations in each of
England and Wales*, Scotland?, and Northern Ireland.

2 In the first consultation on the implementation of the Directive the UK Government sought
the public’s views on the options for implementation. The consultation and accompanying
Regulatory Impact Assessment are available at:
http://defragov.uk/environment/liability/index.htm and
http://new.wales.gov.uk/consultations/closed/envandcouncloscons/1313627/?lang=en
respectively. The options presented in that consultation and RIA were:
¢ Do nothing
e Minimum transposition (i.e. limiting liability for operators by not extending liability in any
way and retaining all defences). The Government indicated that this was its preferred
option.

e A total of 12 variations to minimum transposition. The main ones were to use a site
integrity test for biodiversity damage, to extend liability to ASSIs, to remove the permit
and state of the art defences and to extend strict liability to all activities.

3 Following further consultation the Department’s position is to retain a minimum
implementation option, but with an extension to liability to cover damage to ASSIs using a
site integrity test. The Regulations are drafted on this basis. This RIA includes summary
sheets for the main options previously considered including the Department’s position at
option 3:

) Do nothing

i) Minimum transposition

i)  Minimum transposition + ASSIs (i.e. the Department position)

iv)  Minimum transposition + ASSIs + removal of permit defence

v)  Minimum transposition + ASSIs + removal of permit defence + extend strict
liability to all activities

4  This evidence base focuses on providing the evidence to support the assessment of the
impact of the Department’s position. It also provides evidence to support the summary
conclusions for the other options.

5  The analysis in the last RIA is also updated on the basis of further evidence and analysis
since the RIA was published. In particular:

- Further work on how ‘water damage’ will be defined suggests fewer cases of water
damage
- Further work on how ‘land damage’ will be defined suggests more cases of land damage

! The Environmental Damage (Prevention and Remediation) (England and Wales) Regulations 2008
2 Environmental Liability (Prevention and Remediation)(Scotland) Regulations 2008
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- More detailed work on the costs to competent authorities leads to minor changes to the
estimates

These do not change the overall conclusions on the relationship between benefits and
costs made in the previous RIA.

6 A further eight-week public consultation period on these revised proposals ended on 21
May 2009. During that time 24 responses were received which were broadly supportive of
the Department’s intentions. Details of the consultation may be found at:
http://www.doeni.gov.uk/index/protect_the environment/local_environmental issues/envir
onmental_liability.htm

Background to the Requlations

7  The Regulations contain requirements for responding to certain imminent threats and
actual cases of environmental damage. There are already provisions in Northern Ireland
covering a wide range of damage to the environment and these will remain in place. The
Regulations include specific definitions of environmental damage which mean that they
apply only to the most serious cases of damage to protected species and natural habitats,
water damage and land contamination. To put this in context, across Northern Ireland
there are on average around 309 cases of damage to the environment each year that
result in enforcement actions, and the Regulations are expected to cover less than 1% of
these.

8 For the cases that they cover the Regulations may lead to additional costs and benefits
either:

i) where they introduce liability where there may not have been any before because

¢ land contamination caused by organisms and micro-organisms is covered;

¢ liability covers species and habitats outside protected sites including in the marine
environment, which were not covered to any significant degree before;

e there is a duty on operators to report damage and take corrective steps and the
authorities® may require that measures are taken, which means that cases may come
to attention that did not previously; and,

¢ remediation of species and habitats can be required whether or not a prosecution
follows.

or:

i) Where their requirements are more stringent than previous requirements as where:

e ‘complementary’ and ‘compensatory’ remediation is required as well as ‘primary’
remediation for relevant cases of damage to species and protected natural habitats and
water damage.

9 Table 1 below outlines what, in broad terms, the main changes are for the types of

damage covered by the regulations, highlighting (in colours/patterns as indicated) where
the Regulations:

e are equivalent to existing arrangements;
e where they are less extensive than existing arrangements

e where they exceed existing arrangements.

% In Northern Ireland, the Northern Ireland Environment Agency
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Table 1: The regulations compared with existing legislation

Damage to: Species and habitats Water Land
Threshold/ | Regs apply to damage to\ Regs apply to\ Regs cover significant=
scope of integrity of ASSlIs wherea\ significant effects o I‘ISkS to human health:
damage less serious damage |S\\ \ the status of water a lower threshold than
potentiall cauht current bodres whereas an some regulations and
pollutron of waters is a hrgher threshold than
\ rently cove
| Regs apply to srgnrfrc | Regs cover damage -
effects on EU- protected from contamination b
species and habrtats// organisms/micro-
0 herever found which is no organisms which |s not |
_ //%urrentl/ subject to Irabrlr)// R cRurrent/coverhed
Remedia egs require return to egs require return to egs require tha
standard equivalent of baseline a / baseline and |nter|m/ srgnlflcant risks to \
compensation for mter/ loss whereas NI la human health be\\\\
loss whereas existing / onIy requires return to | removed which is less
arrangements only requrr ~ | previous condition ‘i stringent than existing
return to existing condition n/ reasonabl)// / regimes for ne \
possiblef ractrcable damae
Duties on | Duty to notify authority of damage and imminent threats and to take immediate
operators action. This duty does not generally exist currently except in regulatory regimes
such as PPC, waste and to a I|m|ted extent to rotected sites legislation. //
Duties/ | Duty to require preventive | Duty to require | Regs duty to require
powers for | and remedial measures % preventive and preventive and
authority ' whereas currently remedlal/ remedial measures remedial measures is
measures can only be hereas powers in more immediate than
required following existing Iavv// duty is likely to be in
rosecutron/ Part Il (when ////
| implemented in
Northern Ireland) and
equivalents in P
/ and waste regs. \/
Activities Regs contain liability f Regs only applyto | Regsonly applyto. |
covered activities with certai activities in Schedu activities in Schedul
exceptions. Existing and some activities | and some activities are
arrangements apply to are excluded whereas | excluded whereas.
activities (although in existing law applies to | existing law applies to
= different circumstances  all activities, | all activities
Nature of | In Regs liability is strict fo/ Liability is strict in Liability is strict in
liability Schedule 2 activities and Regs and in existing Regs and in existing
regime arrangements arrangements

| fault-based for oth /
activities. Currently

remediation can only be

required followrn///

prosecution.

Regs have a defence against remedial costs if the event causing damage was |
expressly authorised by specified permits, not thought likely to cause damage
| or occurred more than 30 years before. Such defences do not currently exist.

Defences to
liability for
costs

Types of cost and benefit arising

10 Additional costs and benefits are likely to arise from the regulations in the following ways:
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In some cases the regulations will require more remediation than currently required
under existing arrangements. This will either be because the regulations require some
remediation where none was previously required (such as for damage in the marine
environment or where there is land contamination from organisms and micro organisms),
or because the regulations will require remediation to higher standards than previously
(such as where they apply for water damage or damage on ASSIS). This extra
remediation will result in:

I) increased costs to those responsible for the damage

ii) benefits to society from an improved environment

Businesses may choose to take some anticipatory action in response to a perception that

they will be responsible for increased costs if they cause damage®. This action could

include, for example, assessing risks or taking additional precautionary measures. This

anticipatory action may result in:

I) increased costs in the short-term to the businesses that take action (and a likely
reduction in the risk of causing damage and conseguent costs in the longer term)

i) benefits to society to the extent that anticipatory action reduces the number or
severity of environmental incidents

The relevant authorities will have new responsibilities. They will face:

I) costs as a result of setting up appropriate systems to be able to enforce the
regulations

i) costs where they take action in response to imminent threats and actual
environmental damage to the extent that they cannot recover them from responsible

operators

Some businesses will also take time to learn about the new rules.
i) time spent learning will have a cost implication to those businesses.

Approach to assessment

11 The precise impact of the regulations will depend on several factors, including:

12

13

the number of cases of qualifying damage that take place in the future;

the extent and nature of damage caused in the future;

the additional measures that operators and authorities decide should be taken, their
costs and the benefits that result from them; and

the anticipatory measures that operators decide to take in response to changes in liability
rules.

These factors are inherently uncertain and cannot be predicted confidently. The approach
to the assessment has been to use available methods and data to be able to characterise
as accurately as possible the likely impact of the regulations. It is nevertheless important to
underline that there is significant uncertainty in providing central estimates. Ranges are
therefore provided where possible and sensitivity analysis has been undertaken to test the
sensitivity of estimates to the key assumptions made.

The first step of the assessment was to estimate the likely numbers of different types of
cases of damage that will be caught by the regulations and to establish the additional

* This is an example of what economists refer to as ‘internalisation’ of the costs of environmental damage because
operators take account of the risk of causing damage in making operational decisions — i.e. the risk is now ‘internal’
to operational decision-making.
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Table 10: Sectoral turnover in context

Sector Costs as % of Additional Additional
sector remedial remedial costs
turnover costs?® as % of as % of
turnover of a turnover of a
small large business
business*°
Agriculture 2% 17% 0.4%
Manufacturing 0.0004% 9% 0.7%
Waste 0.03% 11% 1.0%
Water 0.02% NA 0.03%
Transport 0.001% 6% 1.7%
Other industry 0.0002% 5% 0.3%
Other 0.0002% 10% NA

It should be noted that a review of Northern Ireland sectoral data has revealed that the majority
of small agricultural operators do not currently carry out Schedule 2 activities®*. In view of this
fact, it is likely that most small agricultural operators in Northern Ireland would only face fault-
based liability, as opposed to strict liability (without proof of fault), if they caused environmental
damage under the terms of the regulations.

Since those operators facing fault-based liability would, in general terms, be much less likely to
end up liable under the terms of the regulations, it should be borne in mind that potential
agricultural sectoral liability, and the likelihood of small scale farming operators facing high
remedial costs, would decrease significantly.

Moreover, it should also be noted that businesses in some sectors may occasionally be able to
transfer a portion of the costs associated with complying with the regulations to consumers. A
number of factors may influence the firms’ ability to do so, as well as the overall impact on
consumers. These include the scale of cost increase being experienced by firms, the level of
competition between firms, the availability of substitutes, general price levels in the economy
and the levels of profitability currently being experienced by firms.

112 The total estimated costs to operators associated with the regulations (£824,700 ongoing
costs) would increase the current expenditure by Northern Ireland industry on
environmental protection® by 0.5%.

Sensitivity analysis

113 Sensitivity analysis is undertaken to test how sensitive the results are to the key
assumptions made in the assessment. The analysis which is presented in the annex
concludes that the results of the analysis are most sensitive to the following assumptions:

e The number of marine cases
e The number of cases of marine damage
e The number of severe water and biodiversity cases

29 £100,000 is taken as a proxy for the additional costs of remediation

% The average turnover of firms employing 10-19 people is used as a proxy for the turnover of small firms in each
sector.

® Agricultural operators are only likely to be classed as carrying out Schedule 2 activities if they are regulated
under PPC, waste licensed/registered (athough land spreading of sewage is exempt), water abstactors, or GM
growers. The reality is that, for most land and water damage, agricultural operators probably face fault-based
liability already, so their additional liability would be for negligence/nuisance damage to protected habitats or
unowned watercourses.

32 £3.4bn as estimated in Environmental Protection Expenditure by industry: 2003 UK survey. Defra 2005.
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The number of land cases
Benefits of estimate of remediation of land damage
The level of anticipatory action taken

Risks and unintended consequences

114 The following potential risks have been identified:

Litigation

Challenge to establish that Regulations apply
Assessment costs may be high

Challenge for businesses to understand additional liability
Spurious requests for action

Shortage of remediation projects

Determining when damage occurred

More detail is provided in Annex G of the first consultation RIA.

Options not pursued

115 This section explains how the estimates for the options not pursued were derived and how

they differ from the proposal as reflected in the regulations.

Option 1: Do nothing option

116 This assesses the costs and benefits of not implementing the Environmental Liability

Directive to provide a baseline against which the options for implementing the Directive are
considered. The essential points are:

Doing this in practice would be to infringe EU law and would lead to infraction fines. An
estimate of these is provided on the basis of evidence of past fines and an assumption
that such fines might continue for a year. In fact there is no reason why daily fines would
stop after a year, but in reality the Department may take action to prevent further fines.
The environment and citizens would continue to suffer losses from the fact that severe
damage is not fully restored. The estimated value of the benefits of the Regulations are
taken as a proxy for the cost of these losses. This should be a reasonable proxy given
that the benefits value reflects the additional measures taken subsequent to damage,
and that for damage to water and species and habitats, the Regulations require that
those measures should be equivalent to the losses that result from the damage.

There are no benefits associated with doing nothing.

Option 2: Minimum transposition option

117 This is where only the minimum requirements of the Directive are implemented, limiting

operator liability as far as possible. It differs from the Regulations in that liability is not
extended to species and habitats for which ASSIs are designhated. The essential points are
as follows:

It catches an estimated 1 case of damage to species and habitats every 7 years (0.138
cases per year for the purposes of arriving at an ‘annual figure’), and not the estimated
one per year which are additionally caught by the Regulations.

The total costs are £600,000 lower and the total benefits are £700,000 lower than the
Regulations, which have a net benefit of £290,000 over this option during the
assessment period. The Regulations have more remediation of species and habitats and
more anticipatory action as well as higher administration costs.
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Option 4: Minimum implementation plus extend to ASSIs plus remove permit defence

118 This is where in addition to the minimum option liability is extended to cover ASSIs with a
site integrity test and the permit defence is removed so that those who cause damage
within the conditions of their permit are liable. The difference between this and the
Regulations is that the Regulations retain the permit defence. The essential points are as
follows:

e This is estimated to catch 1 additional case of damage caused by water abstraction
every 3 years over option 3 (the Regulations). There may also very rarely be a case of
environmental damage caused where operators are fully in compliance with other types
of permit but it has been difficult to find examples, is not likely to significantly affect costs
and benefits overall, and it is not included in the assessment.

e The total costs are £200,000 higher and the benefits are £200,000 higher than for the
Regulations: an overall net benefit of £70,000 during the assessment period. This option
has more remediation, more anticipatory action and slightly higher administration costs.

Option 5: Minimum implementation plus extend to ASSIs plus remove permit defence plus
extend strict liability to all activities

119 This is where, in addition to the minimum option, liability is extended to cover ASSIs with a
site integrity test, the permit defence is removed and liability is extended so that there is
strict liability irrespective of the activity responsible for environmental damage within the
Regulations’ scope. The difference between this and the Regulations is that the latter
retain the permit defence and only apply strict liability for specified activities. They only
apply to other activities where there is damage to species and habitats and the operator is
at fault or negligent. The essential points are as follows:

= This is estimated to catch an additional one case of damage to species and habitats
approximately every five years and less than one additional case of water damage per year
over and above option 4.

= This total costs are £300,000 higher and the total benefit £400,000 higher than for the
Regulations: an overall net benefit of £180,000 over the Regulations. This option has more
remediation, more anticipatory action and lower administration costs. This is because
operators will not have to work out whether their activities fall within those specified in the
regulations.

38



Annex: results of sensitivity analysis

Assumption Range Sensitivity analysis
Low Best High Low High
estimate Cost Benefit | Cost | Benefit
No. of Asas' cases 4 18 50 5% 10% | 10% | 18%
No. of FFS;S cases 0.1 25 15 5% 5% | 15% | 14%
No. mag’;e cases 0.1 0.5 5 -4% -3% 42% | 36%
No. severe bio pa 0.02 0.20 0.5 -9% -8% 15% | 14%
Cost of ASSI case 10 22 60 -2% 0% 7% 1%
Cost of FCScase | 25,000 100,000 400,000 -2% 0% 7% 1%
Costofmarine | 100,000 | 800,000 | 2,000,000 | -3% 0% | 5% 0%
Cost of severe bio | 1,000,000 | 5,000,000 | 10,000,000 | -4% 1% 5% 1%
Benefit ofbio 35 5.5 75 0% 10% | 0% | 10%
No. of water cases 2 5 15 -5% -5% 11% 11%
No. of severe 0.01 0.1 05 -4% 7% | 20% | 31%
Cost of water
remediation per 200 350 500 -2% 0% 2% 0%
km
Fixed cost of 10 50 75 2% 0% 2% | 0%
water remediation 0 0 0 0
Beneflts of water 2.4 4.0 5.5 0% 5% | 0% | 5%
No. of land cases 0 48 120 37% | -45% | 56% | 68%
Coscta‘;g'sa”d 20,000 52,000 100,000 -16% -2% 24% 0%
Land benefits -75% -50% 50% 0% 21% | 0% | 83%
Assessment and
ptmislieliti 25 100 400 -14% -2% 57% 7%
Cost of
anticipatory 25% 100% 400% 17% | -13% | 69% | 50%
action
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Assumption Range Sensitivity analysis
Low Best High Low High
estimate Cost Benefit | Cost | Benefit

Specific Impact Tests: Checklist

Use the table below to demonstrate how broadly you have considered the potential impacts of your
policy options.

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within
the main evidence base; other results may be annexed.

Type of testing undertaken Results in Results
Evidence Base? | annexed?
Competition Assessment Yes No
Small Firms Impact Test Yes No
Other Environment Yes No
Health Impact Assessment Yes No
Equality Impact Assessment Yes No
Rural Proofing Yes No
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